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The Internal Formula — What They Never Tell You

| n How Insurance Companies Calculate Settlement Offers

Insurance adjusters do not make settlement offers randomly. They follow a structured, multi-step internal evaluation process
designed to minimize company payout while staying within the boundaries set by state law. Understanding this formula gives
you power — because you can anticipate their number before they offer it, and you know exactly which levers to pull to push it

higher.
[Source: NAIC Unfair Claims Settlement Practices Act, Model Law 900 (1990). content.naic.org]

4 )

s THE LEGAL FRAMEWORK THAT GOVERNS ADJUSTER CONDUCT

Every insurance adjuster in the United States operates under legal constraints established by state-adopted versions of the
NAIC Unfair Claims Settlement Practices Act (Model Law 900), first enacted in 1972 and separated into a standalone act in
1990. This model act has been adopted in substantially similar form by all 50 states and requires insurers to:

m Act in good faith to effectuate prompt, fair, and equitable settlements of claims

= Not attempt to settle claims for less than the amount a reasonable person would believe the claimant is entitled to

Not compel insureds to file lawsuits to recover amounts due by offering substantially less than the ultimate recovery

= Acknowledge and act reasonably promptly upon written or oral communications

Provide a reasonable explanation for denial of a claim or offer of a compromise settlement

. J
[Source: NAIC Model Law 900, Section 4. content.naic.org/sites/default/files/model-law-900.pdf]

4 N\
s NAIC PENALTY STRUCTURE FOR BAD FAITH CLAIMS HANDLING
Under the NAIC model adopted by most states, penalties for unfair claims practices operate on a two-tier structure. First-tier
violations carry a cap of $1,000 per violation and $100,000 aggregate. Second-tier violations ("flagrantly and in conscious
disregard") carry caps of $25,000 per violation and $250,000 aggregate. Many states have enacted higher penalties.

THE 3-STEP INTERNAL EVALUATION PROCESS

STEP 1 LIABILITY ASSESSMENT The adjuster first determines the probability that their insured is

legally responsible. This is

expressed internally as a liability percentage (e.g., "80% liable"). This percentage directly
reduces their initial offer. If they believe their insured is 80% liable for a $100,000 claim, they
start from $80,000 — before any other reductions.
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STEP 2 RESERVE SETTING Every claim is assigned a "reserve" — the amount the company sets aside

to pay the claim.

The reserve is NOT the adjuster's authority ceiling. Most adjusters can negotiate up to their
supervisor's authority, which may be 2-3x the reserve. The first offer almost never reflects the
actual reserve ceiling.

STEP 3 DOCUMENTATION SCORING The adjuster evaluates the quality and completeness of your

documentation. Higher

documentation scores = higher offers. Factors weighted: medical record completeness,
treatment consistency (no gaps?), objective vs. subjective injury (MRI vs. patient-reported
pain), lost wage documentation quality, and presence of an attorney.

SOFT FILE vs. HARD FILE — WHAT ADJUSTERS MEAN

File Type What It Means Your Strategy

SOFT FILE Minor injury, limited documentation, Convert your file to "hard" immediately: get an
claimant appears unrepresented or attorney consultation, send everything in writing,
unsophisticated. Adjuster expects quick, low  document every symptom exhaustively.
settlement.

HARD FILE Significant injury, strong documentation, Maintain hard file status: all communications in
attorney of record, potential for litigation. writing, no recorded statements, complete medical
Adjuster treats this as a serious claim. documentation, attorney retained.

When the adjuster makes an offer you believe is unreasonable,

say: 'I'd like to understand your authority on this claim. What is
your supervisor's name and contact information? I'd like to request a senior review of this file.' This signals you know how the

system works. Supervisors typically have significantly higher settlement authority than line adjusters — and they're more
motivated to resolve files than to fight them.

[Source: NAIC Model Regulation 902 — Claims Handling Standards. content.naic.org]
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The 3 Multiplier Methods
n RealBJSFederalCourtData—HowCourtsActually Value Injuries

Non-economic damages — pain, suffering, emotional distress, loss of enjoyment of life — are the largest and most disputed

component of most personal injury settlements. There is no statutory formula for these damages. Instead, courts and

negotiators use three primary methods.

( )
B REAL COURT DATA — Bureau of Justice Statistics (BJS.gov)
According to BJS Tort Bench and Jury Trials in State Courts, 2005 (NCJ 228129): The median award for ALL tort cases in
state courts was $31,000. The median award in motor vehicle personal injury cases specifically was $16,000. Plaintiffs WON
in 60% of automobile accident cases at trial. Approximately 73% of all tort cases settled without trial. Only about 3-4% of
personal injury cases ever went to trial.
. J
[Source: Bureau of Justice Statistics, Tort Bench and Jury Trials in State Courts, 2005. NCJ 228129. bjs.ojp.gov]
METHOD 1 — THE MULTIPLIER METHOD
The multiplier method is the most widely used approach in insurance negotiations and personal injury litigation. It calculates
non-economic damages as a multiple of your total medical expenses.
FORMULA:
Non-Economic Damages = Total Medical Bills x Multiplier (1.5x — 5x)
Total Damages = Non-Economic + Economic (medical + wage + other)
Multiplie Injury Profile Example: $10,000 Medical Bills
r
1.5x Minor soft tissue, full recovery, short treatment $10,000 x 1.5 = $15,000 non-economic + $10,000
(2-6 weeks), no permanent effects medical = $25,000 total
2x-3X  Moderate injuries, 3-6 months treatment, some $10,000 x 2.5 = $25,000 non-economic + $10,000
impact on work and daily life medical = $35,000 total
3x-4x  Significant injuries, surgery, 6+ months treatment,  $10,000 x 3.5 = $35,000 non-economic + $10,000
lasting impact on work or lifestyle medical = $45,000 total
4x - 5X+  Serious/catastrophic injuries, permanent $10,000 x 5 = $50,000 non-economic + $10,000
impairment, disability, extensive surgery medical = $60,000 total
METHOD 2 — THE PER DIEM METHOD
Educational Use Only | Not Legal Advice | JusticeFinder.net | Consult a Licensed Attorney for Your Specific Situation Page 7
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The per diem ("by the day") method assigns a daily dollar value to your pain and suffering and multiplies it by the number of
days you suffered. This method is often more persuasive to juries because it connects your suffering to a concrete, relatable
unit.

FORMULA: Daily Rate x Number of Days = Non-Economic Damages
Benchmarks: Your daily wage | $100-$300/day moderate injuries | $300-$1,000+/day severe injuries

Example: $200/day x 365 days = $73,000 non-economic damages

METHOD 3 — THE HYBRID METHOD

Experienced personal injury attorneys often blend both methods, presenting per diem for the acute injury phase (first 6-12
months of intense suffering) and a reduced multiplier for the ongoing or permanent impairment phase.

Phase Calculation Result

Phase 1 — Acute (90 days) $300/day x 90 days $27,000

Phase 2 — Ongoing (275 days) $150/day x 275 days $41,250

TOTAL NON-ECONOMIC (Hybrid) $68,25
Standalone Multiplier: $15,000 x 2.5x §37,500
HYBRID ADVANTAGE +$30,750 MORE

WHICH METHOD PRODUCES MORE — BY INJURY TYPE

Injury Type Typical Per Diem Estimate Recommended Method
Multiplier

Soft tissue / whiplash (full 1.5x - 2x $100-150/day x 60-90 Calculate both; per diem often higher
recovery) days
Moderate back/neck, 6-mo 2x - 3x $150-200/day x 180 Hybrid: acute per diem + ongoing
treatment days multiplier
Surgery required, 12+ months 3x - 4x $250-400/day x 365+ Multiplier (large bills make it strong)

days
Permanent impairment / 4x — 5x+ $300-1,000/day x years Per diem (years x rate vastly exceeds
disability multiplier)

The BJS median for auto accident verdicts

($16,000) includes cases with minor property damage and disputed injuries. Cases

with well-documented injuries, consistent treatment, and strong demand packages settle and try for significantly more.
Plaintiffs won 60% of auto accident trials — meaning a well-prepared case has a real chance at trial if settlement fails.

[Source: BJS Tort Bench and Jury Trials in State Courts, 2005. NCJ 228129. bjs.ojp.gov]
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Your Full Damages Inventory
ﬂ Economic + Non-Economic — Federal Legal Basis for Every Category

Federal law defines the scope of recoverable damages in personal injury cases. Internal Revenue Code §104(a)(2) establishes
which damages are excluded from taxable income — and understanding this framework tells you exactly which categories of

loss are legally recognized and compensable.
[Source: IRC §104(a)(2); Small Business Job Protection Act of 1996, §1605; IRS Final Regulations (2012). irs.gov]

( )
s FEDERAL TAX FRAMEWORK — IRC §104(a)(2): The IRS Rule That Defines Your Damages
Under Internal Revenue Code §104(a)(2) (as amended by the Small Business Job Protection Act of 1996), gross income does
NOT include "damages (other than punitive damages) received on account of personal physical injuries or physical sickness."
The IRS clarifies: if an action has its origin in a physical injury or physical sickness, then ALL damages (other than punitive
damages) that flow therefrom are treated as received on account of physical injury.
This means: medical costs, lost wages, pain and suffering, emotional distress, and loss of consortium — all tax-free when they
arise from physical injury.
EXCEPTION: Punitive damages are taxable income in virtually all circumstances.

\ y,
[Source: IRS.gov, Tax Implications of Settlements and Judgments. irs.gov/government-entities/tax-implications-of-settlements-and-judgments]

PART A — ECONOMIC DAMAGES (Verifiable Financial Losses)

Past Medical Expenses

All medical bills incurred from the date of injury through settlement. Must be supported by itemized bills from every provider.
[Source: IRC §104(a)(2); Reg. §1.104-1(c)]

Future Medical Expenses

Projected costs of medical treatment, physical therapy, surgery, medications, and care required after settlement. Courts
require expert medical testimony projecting these costs and a discount to present value.

Past Lost Wages

Income lost from the date of injury through settlement. Requires: employer documentation, pay stubs, W-2s, or tax returns.
Formula: Daily Wage x Days Missed. [Source: DOL Wage and Hour Division standards]

Future Lost Earning Capacity

Reduction in ability to earn income going forward due to permanent injury. Courts use vocational rehabilitation experts and
DOL occupational wage data to project lifetime earnings loss.

Property Damage

Vehicle repair/replacement, and any other personal property damaged in the accident (phone, laptop, equipment).

Out-of-Pocket Expenses
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Transportation to appointments (IRS mileage rate), prescription medications, medical equipment, home care, childcare
during treatment.

PART B — NON-ECONOMIC DAMAGES (Qualitative Losses)

Pain and Suffering

Physical pain experienced as a result of the injury — both current and future. Calculated using multiplier or per diem method.
See Section 2. [Source: IRC §104(a)(2) — excludable when from physical injury]

Emotional Distress / Mental Anguish

Anxiety, depression, PTSD, fear of driving, sleep disruption. Must originate from a physical injury (post-1996 IRS rule).
Supported by medical records documenting psychological symptoms.

Loss of Enjoyment of Life

Inability to engage in activities, hobbies, recreation, or relationships due to injury. Documented through pain journals and
before/after descriptions of daily life. Recognized in all 50 states.

Loss of Consortium

Damage to the marital relationship — loss of companionship, support, and intimacy. Claim brought by spouse. Flows from
the physical injury claim and is tax-excludable. [Source: IRC §104(a)(2); IRS PLR 202050009]

Disfigurement / Scarring

Permanent visible scars or disfigurement. Courts and juries apply significant multipliers for visible facial or body scarring.
Recognized as separate non-economic damage in most states.

PART C — PUNITIVE DAMAGES (Exception Category)

4 N\
s PUNITIVE DAMAGES — TAXABLE

Punitive damages are NOT excludable from gross income under IRC §104(a)(2). They are taxable income in virtually all
circumstances. Exception: Under IRC §104(c), punitive damages in wrongful death cases are excludable ONLY when state

law provides exclusively punitive damages for wrongful death. BJS data shows punitive damages were awarded in only 6% of
civil trials with plaintiff winners.

.
[Source: IRC §104(a)(2) and (c); BJS Civil Trial Cases and Verdicts in Large Counties, 2001. NCJ-202803; IRS.gov]

Maximum Medical Improvement (MMI) is the point your doctor certifies your condition has stabilized. Never settle before MMI
because you cannot know your future medical costs — and under IRC §104(a)(2), your settlement should include those future

costs to maximize your tax-free recovery. Settling early means you potentially miss thousands in legitimate, tax-free future
damages.
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Federal Law Framework — CMS.gov, DOL.gov, ERISA

| n Medical Lien Negotiation Strategy

Medical liens are the claims that healthcare payers assert against your settlement for care they provided after your accident.

Failing to address liens before settlement can result in federal penalties, double damages, and personal liability.

MEDICARE LIENS — FEDERAL LAW UNDER 42 U.S.C. §1395y(b)

The Medicare Secondary Payer Act (MSP Act, 42 U.S.C. §1395y(b)) is federal law. It takes precedence over state laws and
private contracts. If you are a Medicare beneficiary and receive a liability settlement, Medicare must be repaid for all

"conditional payments" it made for accident-related care.

STEP 1

STEP 2

STEP 3

STEP 4

STEP 5

Notify the BCRC

As soon as your accident occurs and you are a Medicare beneficiary, notify the Benefits
Coordination & Recovery Center (BCRC) at 1-855-798-2627. This begins Medicare's recovery
tracking process.

Request Conditional Payment Letter (CPL) Within 65 days of notifying the BCRC, you receive

a Conditional Payment Letter listing all
claims Medicare paid that it considers accident-related. Review every line — charges
unrelated to your accident should be disputed.

Dispute Unrelated Claims If Medicare's list includes claims unrelated to your accident (e.g.,

pre-existing condition
treatment), submit documentation proving the claims are unrelated. The BCRC will review and
adjust.

Negotiate Reduction (Compromise/Waiver) Under CMS policy, Medicare will reduce its

recovery amount to reflect your attorney fees and
costs. If the settlement is less than your total damages, you may apply for a compromise or
waiver through the MSPRP.

Pay Within 60 Days of Settlement

Federal law requires Medicare to be reimbursed within 60 calendar days of receiving your
settlement payment. Failure to do so can result in interest charges and further federal action.
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( B PROPORTIONATE REDUCTION EXAMPLE (from CMS.gov) )
Medicare paid $25,000 for accident-related care. Settlement: $50,000. Attorney fee: 33%.
Medicare's standard reduction formula: Medicare's share x (1 - attorney fee %) = Final Medicare Demand
$25,000 x (1 - 0.33) = ~$16,750 Medicare demand
From your $50,000 settlement: You receive ~$16,750 after Medicare, ~$16,500 after attorney fee (33%), leaving
approximately $16,750 for you — BEFORE other liens.
S

LIEN TYPE COMPARISON

Lien Type Reducibility Legal Authority Strategy

Medicare High — proportionate 42 U.S.C. §1395y(b); Dispute unrelated claims; request
reduction; CMS.gov MSPRP reduction; apply for
compromise/waiver compromise if settlement < full
available damages

Medicaid Moderate — federal cap 42 U.S.C. §1396p; Allocate settlement to specify medical
under Ahlborn (S.Ct. Ahlborn limits recovery vs. non-medical — limits Medicaid
2006) to medical portion recovery

ERISA (Private Low — federal 29 U.S.C. §1132; US Challenge if plan language does not

Employer Plan) preemption of state Airways v. McCutchen clearly establish subrogation right

Private Health
Insurance
(non-ERISA)

Never begin settlement negotiations without knowing your total lien exposure. If you settle for $50,000 without knowing you
have a $30,000 Medicare lien and a $10,000 ERISA lien, your net recovery is $10,000 before attorney fees. Request

Medicare conditional payment amounts from the BCRC portal (MSPRP). Request lien letters from all health insurers. These

anti-subrogation laws

High — subject to state
law; many states have
anti-subrogation
protections

numbers determine your real bottom line.

(S.Ct. 2013)

State insurance law;
NAIC model acts

Check your state's anti-subrogation law;
negotiate reduction; made-whole rule in
many states

Educational Use Only | Not Legal Advice | JusticeFinder.net | Consult a Licensed Attorney for Your Specific Situation
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5 Professional Templates — Ready to Customize and Send

| B The Counteroffer Script Library

These templates are professionally drafted counteroffer letters grounded in language standards consistent with ABA Model
Rules of Professional Conduct. Each is designed to be sent directly to the insurance adjuster via certified mail and email.
Customize the bracketed fields with your specific facts.

( )
B ABA Model Rule 1.5 Context
Under ABA Model Rule 1.5(c), if you retain an attorney, all settlement communications must go through counsel. If you are
unrepresented, you may communicate directly with the adjuster. These templates are for educational purposes — review with
a licensed attorney before sending if your case involves significant injuries.

\ y,
[Source: ABA Model Rules of Professional Conduct, Rule 1.5. americanbar.org]

TEMPLATE 1 — Countering a Lowball Soft Tissue Offer

B WHEN TO USE

Adjuster offers $5,000-$15,000 for a documented soft tissue injury with medical bills of $8,000+
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[YOUR NAME]
[YOUR ADDRESS]

[DATE]

[ADJUSTER NAME]
[INSURANCE COMPANY]

[CLAIMS ADDRESS]

Re: Claim No. [CLAIM NUMBER] — Counteroffer to Settlement Offer of [THEIR OFFER AMOUNT]

Claimant: [YOUR NAME] | Date of Loss: [DATE OF ACCIDENT]
Dear [ADJUSTER NAME] :

Thank you for your settlement offer of [THEIR OFFER AMOUNT] dated [DATE OF OFFER]. After careful
review of my documented damages and applicable case valuation standards, I must respectfully

decline this offer as it does not reflect the full extent of my compensable losses.
My documented damages are as follows:

Medical expenses to date: $[AMOUNT]

Estimated future treatment: $[AMOUNT]

Lost wages (documented): $[AMOUNT]

Pain and suffering (2.5x mult.): $[AMOUNT]

TOTAL CLAIMED DAMAGES: $[TOTAL]

My treatment records from [PROVIDERS] document consistent injury from [DATE] through [DATE], with
no gaps in care. [INSERT KEY INJURY FACTS].

Based on these documented damages, my settlement demand is $[YOUR DEMAND AMOUNT]. I have enclosed
updated medical records and billing statements in support of this figure. I am prepared to resolve

this matter promptly and reasonably. Please respond within 30 days.

Sincerely,
[YOUR SIGNATURE]

[YOUR NAME] | [YOUR PHONE / EMAIL]

ENCLOSURES: Medical records, billing statements, lost wage documentation

TEMPLATE 2 — Countering a Disputed Liability Offer

H WHEN TO USE
Adjuster claims partial fault, reduces offer by a disputed percentage
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[YOUR NAME] | [DATE]
[ADJUSTER NAME], [INSURANCE COMPANY]
Re: Claim No. [CLAIM NUMBER] — Response to Liability Reduction Position

Dear [ADJUSTER NAME] :

I am in receipt of your correspondence dated [DATE] in which you assert that I was [THEIR FAULT %]

at fault for the accident of [DATE], and reduce your offer accordingly.

I respectfully dispute this fault allocation for the following reasons:

1. The police report (Report No. [REPORT NUMBER], Officer [OFFICER NAME]) assigns primary fault to

your insured for [CITE VIOLATION] .
2. Witness [NAME] observed your insured [DESCRIBE WHAT WITNESS SAW] and provided a statement to

this effect.
3. The physical evidence — specifically [SKID MARKS / POINT OF IMPACT / VEHICLE DAMAGE PATTERN] —

is consistent with your insured being the primary cause.

Under [YOUR STATE]'s [COMPARATIVE/CONTRIBUTORY] negligence standard, I am entitled to recover
[FULL DAMAGES / DAMAGES REDUCED BY NO MORE THAN X%].

My demand, accounting for the documented evidence of fault, remains $[YOUR DEMAND] .

Sincerely, [YOUR NAME]

TEMPLATE 3 — Countering After a Claim Denial

B WHEN TO USE
Insurer has denied your claim and you are demanding reconsideration
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[YOUR NAME] | [DATE]
[INSURANCE COMPANY — CLAIMS DEPARTMENT]

[ADDRESS]
Re: FORMAL APPEAL — Claim No. [NUMBER] — Denial Dated [DATE]
To Whom It May Concern:

I am writing to formally appeal the denial of my personal injury claim (Claim No. [NUMBER], dated
[DATE OF ACCIDENT]) as communicated in your letter dated [DENIAL DATE].

Your denial is based on [STATE THEIR REASON]. I respectfully submit that this denial is not
supported by the evidence and may constitute an unfair claims practice under [YOUR STATE]'s Unfair
Claims Settlement Practices Act ([CITE STATE STATUTE]) .

In support of my appeal, I submit the following:

* [EVIDENCE ITEM 1 — e.g., Police report establishing your insured's fault]

* [EVIDENCE ITEM 2 — e.g., Medical records documenting injury causation]

* [EVIDENCE ITEM 3 — e.g., Photographs of the scene and vehicle damage]

I demand reconsideration of this claim and a settlement offer of $[AMOUNT] within 30 days. If I do
not receive a response, I will file a complaint with the [YOUR STATE] Department of Insurance.
Sincerely, [YOUR NAME]

Cc: [YOUR STATE] Department of Insurance

TEMPLATE 4 — Countering After an IME Reduction

H WHEN TO USE
Insurer uses Independent Medical Exam (IME) result to reduce or deny your injury claim
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[YOUR NAME] | [DATE]

[ADJUSTER NAME], [INSURANCE COMPANY]
Re: Claim No. [NUMBER] — Response to IME-Based Offer Reduction

Dear [ADJUSTER NAME] :

I have reviewed your revised offer of [REDUCED OFFER AMOUNT] based on the Independent Medical
Examination conducted by [IME DOCTOR NAME] on [IME DATE]. I must respectfully challenge both the

IME findings and the offer reduction derived from them.

First, the IME opinion is contradicted by the consistent findings of my treating physicians over

[TREATMENT PERIOD] :
* [TREATING DOCTOR 1, PRACTICE, DATE] documented: [DIAGNOSIS/FINDINGS]

* [TREATING DOCTOR 2, PRACTICE, DATE] documented: [DIAGNOSIS/FINDINGS]

Treating physicians who have examined me repeatedly over [MONTHS] are in a superior position to

evaluate my injury compared to a single examination physician retained by your company.

Second, [IME DOCTOR NAME]'s examination lasted only [DURATION] and did not include [KEY DIAGNOSTIC

TESTS] .
My full documented damages remain $[TOTAL DEMAND] .

Sincerely, [YOUR NAME]

TEMPLATE 5 — Final Demand Before Litigation

B WHEN TO USE
Negotiations have stalled and you are prepared to file suit if necessary
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[YOUR NAME] [DATE]

[ADJUSTER NAME / INSURANCE COMPANY LEGAL DEPARTMENT]
Re: FINAL DEMAND LETTER — Claim No. [NUMBER] — [YOUR NAME] v. [OTHER DRIVER]

Dear [ADJUSTER NAME] :

This letter constitutes my final pre-litigation demand. Negotiations on the above-referenced
claim have been ongoing since [DATE OF FIRST DEMAND]. Despite providing complete documentation of

my damages, I have not received an offer that fairly compensates my documented losses.

My documented damages total $[TOTAL]:

Non-economic damages: $[AMOUNT]

Medical bills: $[AMOUNT] | Lost wages: $[AMOUNT]

Your most recent offer of $[THEIR OFFER] represents [PERCENTAGE]% of my documented losses and does
not constitute a good-faith attempt to settle this matter, as required by the NAIC Unfair Claims
Settlement Practices Act, adopted in [YOUR STATE] as [STATE STATUTE CITATION].

This is my FINAL DEMAND of $[FINAL DEMAND AMOUNT]. This offer expires in 21 days from the date of

this letter ([EXPIRATION DATE]).

Upon expiration without acceptance, I will file suit in [JURISDICTION] court and pursue all
available remedies, including bad faith damages where applicable under [YOUR STATE] law.

Sincerely,

[YOUR NAME] | [YOUR ADDRESS / PHONE / EMAIL]
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12-Factor Decision Matrix — Built on BJS Federal Court Data

n When to Accept vs. When to Push Back

The decision to accept a settlement offer or push back is one of the most consequential decisions in your claim. This matrix

gives you an objective scoring framework.

\

According to BJS data, plaintiffs WON 60% of automobile accident trials in state courts. The median jury award for motor
vehicle cases was $16,000. Of all personal injury cases filed, only 3-4% ever went to trial (BJS 2005). The other 96-97%

p
H BJS Baseline: What Litigation Actually Produces

settled. Litigation is the exception, not the rule.

J

THE 12-FACTOR DECISION MATRIX — Rate each factor 1-3. Total your score (max:
36 points).

# Factor Scoring Guide Score
1 LIABILITY 3 = Unambiguous (police citation, clear video) 2 = Strong evidence but _13
CLARITY some dispute 1 = Disputed liability, no clear evidence
DOCUMENTATION
2 QUALITY 3 = Every visit documented, no gaps, objective imaging 2 = Mostly _/3
documented, minor gaps 1 = Gaps in treatment, mostly self-reported
INJURY SEVERITY
3 3 = Surgery, permanent impairment, long-term disability 2 = Significant _13
soft tissue, 3-6 months treatment 1 = Minor soft tissue, full recovery
4  OFFER FAIRNESS 3 = Offer below 50% of documented damages (push back) 2 = Offer _ 13
50-80% of damages (negotiate) 1 = Offer 80-100%+ of damages
(consider accepting)
5  FINANCIAL 3 = Can sustain 1-2 year litigation without settlement funds 2 = Moderate _ /3
PRESSURE — 6-12 months feasible 1 = Need funds now — litigation creates
hardship
6  STATUTE OF 3 = 12+ months remain 2 = 6-12 months — possible but tight 1 = Under 6 _13
LIMITATIONS months — settle or file immediately
7 DEFENDANT'S 3 = Full coverage exceeding your damages 2 = Coverage at or near your _13
COVERAGE damages 1 = Underinsured/uninsured — limits recovery
WITNESSES &
8 EVIDENCE 3 = Multiple witnesses, photos, dashcam, expert support 2 = Police report _ 13
ATTORNEY + some witness support 1 = Your word vs. theirs
REPRESENTATION . - . .
9 3 = Experienced personal injury attorney retained 2 = Consulting but not _13
COMPARATIVE .
retained 1 = Self-represented
FAULT RISK
1 3 = No credible evidence of your own fault 2 = Minor fault argument _13
0 possible 1 = Real risk of significant fault allocation to you
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1  JURISDICTION

1 STRENGTH

1 WILLINGNESS TO

2  LITIGATE

3 = History of strong personal injury verdicts in your county 2 = Neutral _ 13

jurisdiction 1 = Conservative jurisdiction, low jury verdicts

3 = Fully prepared — time, emotional, and practical capacity 2 = Possibly _/3
— some concerns 1 = Not prepared — litigation would be harmful

SCORING INTERPRETATION

30-36 POINTS 22-29 POINTS 14-21 POINTS BELOW 14
PUSH BACK HARD — NEGOTIATE — Your EVALUATE CAREFULLY CONSIDER ACCEPTING
Strong case, push to position has real strength — Mixed signals. Get an — Multiple weaknesses.
litigation threshold. Your but some vulnerabilities. attorney consultation Consult an attorney, but do

documentation and
position support a
significantly higher
number.

Counter with your full
demand; be prepared to
negotiate toward middle
ground.

before rejecting the offer.

not reflexively reject
reasonable offers.

A guaranteed settlement today is worth more than a higher jury verdict two years from now — mathematically. If your $50,000

settlement funds invested at 5% would yield $105,000 over two years, compare that to waiting 24 months for a trial verdict of
$70,000, reduced by additional attorney fees and costs of litigation.

[Source: BJS: Median case resolution time for tort cases was approximately 23 months from filing to verdict. NCJ 228129]
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Going to Litigation
WhatltActuallyMeans—BJSFederalCourt Data

Litigation is not a threat — it's a legal process with predictable timelines, costs, and outcomes. Understanding what litigation

actually involves — based on real federal court data — allows you to make rational decisions about whether the expected value

of a trial verdict exceeds the certain value of a settlement.

REAL TIMELINE DATA — BJS FEDERAL COURT STATISTICS

Phase Typical Duration What Happens

Filing & Service 1-3 months Complaint filed in court; defendant served; defendant files answer;
initial case management conference

Discovery 6-18 months Depositions, written interrogatories, document requests, independent
medical exams, expert witness disclosure

Motions Practice 3-6 months Summary judgment motions; motions to exclude evidence or experts;
mediation typically required

Trial Preparation 2-4 months Final witness lists, exhibit preparation, jury selection research,
pretrial motions

Trial 3-10 days Jury selection, opening statements, witness testimony, expert
testimony, closing arguments, verdict
BJS: Median time from filing to disposition in state courts was

U L ety e approximately 23 months (2005 data)

TIMELINE from filing

PLAINTIFF WIN RATES BY CASE TYPE — BJS DATA

Case Type Plaintiff Win Median Award Source
Rate
Automobile Accident 60% $16,000 BJS NCJ 228129
Premises Liability 52% $90,000 BJS NCJ 228129
Medical Malpractice 26% $431,000 BJS NCJ-202803
Product Liability 38% $748,000 BJS / DOJ Statistics
All Tort Cases (State Courts) 53% $33,000 median BJS Civil Trial Cases, 2001
Federal Court (All Torts) 48% $179,000 median BJS Federal Tort Trials 2002-03
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In litigated personal injury cases, you will typically need: a medical expert ($3,000-$10,000+); an accident reconstruction
expert ($5,000-$15,000) for disputed liability cases; and an economic expert ($5,000-$20,000) for lost earning capacity

claims. These costs are advanced by your attorney on contingency but deducted from your recovery. Factor them into your
litigation cost-benefit analysis.
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Structured vs. Lump Sum

IRS&TreasuryFramework—TheTaxImplicationsofYour Choice

When you reach settlement, you may be offered a choice between a lump sum payment and a structured settlement —

periodic payments over time. This decision has significant financial implications governed by federal tax law.

they are paid.

.

p
H IRS RULE — IRC §104(a)(2): TAX-FREE EITHER WAY (Physical Injury Cases)

Under IRC §104(a)(2) (as confirmed by IRS Final Regulations effective January 23, 2012), damages received on account of
personal physical injuries are excluded from gross income "whether as lump sums or as periodic payments." Both a lump sum
AND a structured settlement are federal income tax-free for personal physical injury cases.

EXCEPTION: Punitive damages and interest earned on structured settlement funds ARE taxable income regardless of how

[Source: IRS.gov — Tax Implications of Settlements and Judgments; IRC §104(a)(2).]

STRUCTURED SETTLEMENT KEY FEATURES (Periodic Payment Settlement Act of

1982)

= Payments are guaranteed by the annuity issuer — typically a financially rated life insurance company

= Growth/earnings on the annuity are NOT taxable to the claimant (unlike investing a lump sum)

s Payments cannot be accelerated, deferred, or modified once established — this is irrevocable

= The defendant/insurer receives a tax deduction for the cost of the annuity (26 U.S.C. §130)

COMPARISON WORKSHEET — 20-YEAR PROJECTION

Factor

Lump Sum ($250,000)

Structured Settlement (equiv. present
value)

Upfront cash available
Tax on growth / earnings
20-year projected value
(5% growth)

Flexibility

Protection from creditors

$250,000 immediately

YES — interest, dividends, capital gains
taxable if invested

Lump sum invested at 5%: ~$663,000
before income tax on gains

HIGH — full access immediately; invest,
spend, or reserve as needed

NONE — invested lump sum accessible to
creditors (varies by state)

First payment only (e.g., $12,500/year)

NO — growth inside annuity is tax-free
under §104/§130

Structured equivalent: potentially
$400,000-$500,000 tax-free

LOW — irrevocable; cannot access lump
sum if emergency arises

HIGH — structured settlement payments
often protected from creditors under state
law
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Who benefits more Claimant with good financial management Claimants with spending concerns; older
skills; younger claimants who can invest claimants needing guaranteed lifetime
long-term income; disability cases

When an insurer offers you a structured settlement worth "$400,000 over 20 years," they are calculating the present value of
those payments at a discount rate. If the present value is actually $200,000 — that's your real settlement value, not $400,000.

Always ask: "What is the present value (today's equivalent) of this structured settlement offer?" If the insurer won't tell you,
consult a financial advisor or attorney before accepting.
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Attorney Fee Math
n YourRealTake-Home—ABAModelRule 1.5 Explained

The contingency fee agreement determines how much of your settlement you actually keep. Most claimants don't understand

the critical distinction between fees calculated before costs are deducted versus after — a difference that can equal thousands

of dollars on a mid-size settlement.

7

the client and the method of determination.

\

B ABA MODEL RULE 1.5(c) — THE FEDERAL STANDARD

Under ABA Model Rule of Professional Conduct 1.5(c): A contingency fee agreement MUST be in writing, signed by the client,
and MUST state: (1) the percentage fee for settlement, trial, and appeal; (2) litigation and other expenses to be deducted from the
recovery; and (3) critically — WHETHER EXPENSES ARE DEDUCTED BEFORE OR AFTER the contingent fee is calculated,
The ABA further requires that upon conclusion of the matter, the attorney provide a written statement showing the remittance to

THE CRITICAL DISTINCTION: COSTS BEFORE OR AFTER ATTORNEY FEE

On a $100,000 settlement with $10,000 in litigation costs and a 33% attorney fee:

Fee Structure Calculation Attorney YOU GET
Gets

Costs deducted Step 1: $100,000 - $10,000 costs = $90,000 Step 2: $29,700 $60,300

BEFORE fee (Better $90,000 x 33% = $29,700 fee Step 3: $90,000 -

for client) $29,700 = $60,300 to client

Costs deducted Step 1: $100,000 x 33% = $33,000 fee Step 2: $33,000 $57,000

AFTER fee (Worse for $100,000 - $33,000 = $67,000 Step 3: $67,000 -

client) $10,000 costs = $57,000 to client

NET RECOVERY CALCULATOR — 4 FEE STRUCTURES ON A $100,000

SETTLEMENT
Scenario Fee Costs Timing Atty Gets YOUR NET
%

A — Early Settlement, No Suit Filed 33% $5,000 Before fee ~ $31,350 $63,650

B — Settled After Suit Filed 33% $12,000 Before fee ~ $29,040 $58,960

C — Settled After Suit Filed (costs 33% $12,000 After fee $33,000 $55,000
after)

D — Trial Verdict (higher fee) 40% $25,000 Before fee ~ $30,000 $45,000
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Before signing a contingency fee agreement, ask: "Are litigation costs deducted before or after your fee?" This one question
can mean $3,000-$8,000+ on a moderate settlement. Also ask: "Is the percentage the same for pre-suit settlement versus

post-suit settlement?" Many experienced attorneys charge 33% pre-suit and 40% post-suit. ABA Rule 1.5(c) requires ALL of

this to be in writing.
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20-Point Verification — Never Sign a Release Without Completing This

| n Final Settlement Checklist Before You Sign

A settlement agreement and release is permanent and irrevocable. Once signed, you cannot return to court for the same
injury — even if your condition worsens, new injuries are discovered, or you learn your damages were greater than you
knew.

( )
H CRITICAL: A Signed Release Is Final — There Are Almost No Exceptions
Courts will enforce a signed release even if you later discover your injuries were more serious than you knew at signing. The
only limited exceptions are fraud, duress, or incapacity — extremely difficult to prove. Do not let anyone rush you to sign. You
have the right to have a licensed attorney review the release before signing. In most cases, this review takes less than one
week.

MEDICAL

v | have reached Maximum Medical Improvement (MMI) — my treating physician has confirmed my condition is stable
V/All future medical costs have been estimated by my doctor and included in the settlement

My medical records are complete and have been obtained from all providers

/| am satisfied that the settlement covers future treatment | will need

/| have verified whether | need a Medicare Set-Aside (MSA) — required when future injury-related treatment may be
needed and | am Medicare-eligible

LIENS

v All Medicare conditional payments have been identified (via BCRC/MSPRP) and the demand amount is known
v/ All Medicaid liens have been identified and the state agency has been notified

J/ All ERISA/private health insurance subrogation claims have been identified and amounts confirmed

v A written lien satisfaction plan is in place — each lien will be paid from settlement proceeds

v/ The Medicare Set-Aside amount (if applicable) has been calculated and included in the settlement structure

THERELEASE DOCUMENT

v/ | have read every word of the release agreement

v The release identifies ALL parties being released — | understand each one

v The release does NOT release any claims | intend to preserve (e.g., unrelated injuries, workers' comp)
v The release does not include "full and final release of all claims" language broader than intended

v The settlement is not described as a release of "unknown claims" unless | fully intend that

FINANCIAL

v I have confirmed the settlement amount, payment timeline, and form of payment (check, wire, structured)

/I have calculated my actual net take-home after attorney fees, costs, and all liens
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v/ | am satisfied that my net recovery fairly compensates my documented losses
/If structured settlement: | understand the present value, the payment schedule, and the annuity issuer
v My attorney has provided a written closing statement showing all deductions and my net amount per ABA Rule 1.5(c)

MEDICARE SET-ASIDE (MSA) — WHEN CMS REQUIRES ONE

A Medicare Set-Aside (MSA) is a portion of your settlement allocated to pay for future medical care that Medicare would
otherwise cover. Failing to protect Medicare's future interests can result in Medicare refusing to pay for future injury-related
care until the settlement funds are exhausted.

( )
B When to Consider a Liability Medicare Set-Aside (LMSA)
CMS has not issued formal rules requiring LMSAs in liability settlements. However, CMS guidance states that settling parties
"should" consider Medicare's future interests. Consult an attorney when: (1) you are currently enrolled in Medicare, (2) you
have a reasonable expectation of Medicare enrollment within 30 months, AND (3) your settlement includes future medical
expenses.

. J

[Source: CMS Medicare Secondary Payer, Workers' Compensation Medicare Set-Aside guidance. cms.gov]

Insurance adjusters will sometimes create artificial

urgency: 'This offer expires Friday.' Under the NAIC Unfair Claims
Settlement Practices Act, an insurer cannot in good faith use unreasonable time pressure to force acceptance of a settlement.

You have the right to have the release reviewed by legal counsel before signing. Any legitimate insurer will grant a reasonable
extension for attorney review.
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Appendix: 50-State Negligence System Reference

System Rule States

PURE ANY fault by plaintiff = ZERO Alabama, Maryland, North Carolina, Virginia,

CONTRIBUTORY recovery. 1% fault bars entire Washington D.C.

NEGLIGENCE claim.

PURE COMPARATIVE Can recover even if 99% at fault. Alaska, Arizona, California, Florida (non-med mal),

NEGLIGENCE Damages reduced by your % fault. ~ Kentucky, Louisiana, Mississippi, Missouri, New
Mexico, New York, Rhode Island, Washington

MODIFIED Recover if fault is 50% or less. At Connecticut, Delaware, Hawaii, lllinois, Indiana, lowa,

COMPARATIVE — 51%
BAR

MODIFIED
COMPARATIVE — 50%
BAR

SLIGHT/GROSS (South
Dakota Only)

51%-+ fault: ZERO recovery.
Damages reduced by fault %.

Recover only if fault is LESS
THAN 50%. At 50% or more:
ZERO recovery.

Recover only if plaintiff's
negligence was "slight" compared

to defendant's "gross" negligence.

Massachusetts, Minnesota, Montana, Nevada, New
Hampshire, New Jersey, Ohio, Oklahoma, Oregon,
Pennsylvania, South Carolina, Texas, Vermont, West
Virginia, Wisconsin, Wyoming

Arkansas, Colorado, Georgia, Idaho, Kansas, Maine,
Nebraska, North Dakota, Tennessee, Utah

South Dakota only

( )
s IMPORTANT STATE NOTES
Michigan uses a hybrid model — pure comparative for economic damages, 51% bar for non-economic.
Florida changed from pure comparative to 51% modified comparative in 2023.
Always verify current law with an attorney in your state.
& J
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About JusticeFinder

JusticeFinder (JusticeFinder.net) is an independent legal education platform for accident victims across the United States.

We publish research-backed guides, calculators, and tools grounded in official government publications — including Bureau
of Justice Statistics, IRS, CMS, NAIC, and ABA sources — to help people understand their rights without the pressure of a
law firm referral funnel.

JusticeFinder accepts no lead generation payments and has no financial relationship with any law firm.

Legal Disclaimer This Blueprint is for educational purposes only. JusticeFinder.net is not a law firm and does not provide legal

advice. Nothing

in this document creates an attorney-client relationship. All statistics are sourced from official government publications;
however, laws, court data, and regulations change. Always verify current applicable law in your state. The counteroffer
templates are educational examples — they should be reviewed by a licensed attorney before use. Tax information is based
on current IRS publication; consult a tax professional for advice specific to your situation.

s Always consult with a licensed personal injury attorney regarding your specific situation.
Most personal injury consultations are free.
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	How Insurance Companies Calculate Settlement Offers
	The Internal Formula — What They Never Tell You
	Insurance adjusters do not make settlement offers randomly. They follow a structured, multi-step internal evaluation process designed to minimize company payout while staying within the boundaries set by state law. Understanding this formula gives you power — because you can anticipate their number before they offer it, and you know exactly which levers to pull to push it higher. [Source: NAIC Unfair Claims Settlement Practices Act, Model Law 900 (1990). content.naic.org]
	THE LEGAL FRAMEWORK THAT GOVERNS ADJUSTER CONDUCT
	Every insurance adjuster in the United States operates under legal constraints established by state-adopted versions of the NAIC Unfair Claims Settlement Practices Act (Model Law 900), first enacted in 1972 and separated into a standalone act in 1990. This model act has been adopted in substantially similar form by all 50 states and requires insurers to:
	Act in good faith to effectuate prompt, fair, and equitable settlements of claims
	Not attempt to settle claims for less than the amount a reasonable person would believe the claimant is entitled to
	Not compel insureds to file lawsuits to recover amounts due by offering substantially less than the ultimate recovery
	Acknowledge and act reasonably promptly upon written or oral communications
	Provide a reasonable explanation for denial of a claim or offer of a compromise settlement
	[Source: NAIC Model Law 900, Section 4. content.naic.org/sites/default/files/model-law-900.pdf]


	NAIC PENALTY STRUCTURE FOR BAD FAITH CLAIMS HANDLING
	Under the NAIC model adopted by most states, penalties for unfair claims practices operate on a two-tier structure. First-tier violations carry a cap of $1,000 per violation and $100,000 aggregate. Second-tier violations ("flagrantly and in conscious disregard") carry caps of $25,000 per violation and $250,000 aggregate. Many states have enacted higher penalties.

	THE 3-STEP INTERNAL EVALUATION PROCESS
	STEP 1
	LIABILITY ASSESSMENT The adjuster first determines the probability that their insured is legally responsible. This is expressed internally as a liability percentage (e.g., "80% liable"). This percentage directly reduces their initial offer. If they believe their insured is 80% liable for a $100,000 claim, they start from $80,000 — before any other reductions.


	STEP 2
	RESERVE SETTING Every claim is assigned a "reserve" — the amount the company sets aside to pay the claim. The reserve is NOT the adjuster's authority ceiling. Most adjusters can negotiate up to their supervisor's authority, which may be 2–3x the reserve. The first offer almost never reflects the actual reserve ceiling.

	STEP 3
	DOCUMENTATION SCORING The adjuster evaluates the quality and completeness of your documentation. Higher documentation scores = higher offers. Factors weighted: medical record completeness, treatment consistency (no gaps?), objective vs. subjective injury (MRI vs. patient-reported pain), lost wage documentation quality, and presence of an attorney.


	SOFT FILE vs. HARD FILE — WHAT ADJUSTERS MEAN
	File Type SOFT FILE
	HARD FILE
	What It Means
	Your Strategy
	Minor injury, limited documentation, claimant appears unrepresented or unsophisticated. Adjuster expects quick, low settlement.
	Convert your file to "hard" immediately: get an attorney consultation, send everything in writing, document every symptom exhaustively.
	Significant injury, strong documentation, attorney of record, potential for litigation. Adjuster treats this as a serious claim.
	Maintain hard file status: all communications in writing, no recorded statements, complete medical documentation, attorney retained.


	★ Request the Adjuster's Supervisor and Authority Level When the adjuster makes an offer you believe is unreasonable, say: 'I'd like to understand your authority on this claim. What is your supervisor's name and contact information? I'd like to request a senior review of this file.' This signals you know how the system works. Supervisors typically have significantly higher settlement authority than line adjusters — and they're more motivated to resolve files than to fight them.
	[Source: NAIC Model Regulation 902 — Claims Handling Standards. content.naic.org]


	The 3 Multiplier Methods
	RealBJSFederalCourtData—HowCourtsActually Value Injuries
	Non-economic damages — pain, suffering, emotional distress, loss of enjoyment of life — are the largest and most disputed component of most personal injury settlements. There is no statutory formula for these damages. Instead, courts and negotiators use three primary methods.
	■ REAL COURT DATA — Bureau of Justice Statistics (BJS.gov)
	According to BJS Tort Bench and Jury Trials in State Courts, 2005 (NCJ 228129): The median award for ALL tort cases in state courts was $31,000. The median award in motor vehicle personal injury cases specifically was $16,000. Plaintiffs WON in 60% of automobile accident cases at trial. Approximately 73% of all tort cases settled without trial. Only about 3–4% of personal injury cases ever went to trial.

	METHOD 1 — THE MULTIPLIER METHOD
	The multiplier method is the most widely used approach in insurance negotiations and personal injury litigation. It calculates non-economic damages as a multiple of your total medical expenses.
	FORMULA: Non-Economic Damages = Total Medical Bills × Multiplier (1.5x – 5x)
	Total Damages = Non-Economic + Economic (medical + wage + other)
	Multiplie r
	1.5x
	2x – 3x
	3x – 4x
	4x – 5x+
	Injury Profile
	Minor soft tissue, full recovery, short treatment (2–6 weeks), no permanent effects
	Moderate injuries, 3–6 months treatment, some impact on work and daily life
	Significant injuries, surgery, 6+ months treatment, lasting impact on work or lifestyle
	Serious/catastrophic injuries, permanent impairment, disability, extensive surgery

	Example: $10,000 Medical Bills
	$10,000 × 1.5 = $15,000 non-economic + $10,000 medical = $25,000 total
	$10,000 × 2.5 = $25,000 non-economic + $10,000 medical = $35,000 total
	$10,000 × 3.5 = $35,000 non-economic + $10,000 medical = $45,000 total
	$10,000 × 5 = $50,000 non-economic + $10,000 medical = $60,000 total



	METHOD 2 — THE PER DIEM METHOD
	The per diem ("by the day") method assigns a daily dollar value to your pain and suffering and multiplies it by the number of days you suffered. This method is often more persuasive to juries because it connects your suffering to a concrete, relatable unit.
	FORMULA: Daily Rate × Number of Days = Non-Economic Damages Benchmarks: Your daily wage | $100–$300/day moderate injuries | $300–$1,000+/day severe injuries


	Example: $200/day × 365 days = $73,000 non-economic damages

	METHOD 3 — THE HYBRID METHOD
	Experienced personal injury attorneys often blend both methods, presenting per diem for the acute injury phase (first 6–12 months of intense suffering) and a reduced multiplier for the ongoing or permanent impairment phase.
	Phase
	Phase 1 — Acute (90 days)
	Phase 2 — Ongoing (275 days) TOTAL NON-ECONOMIC (Hybrid)
	Standalone Multiplier: $15,000 × 2.5x HYBRID ADVANTAGE

	Calculation
	$300/day × 90 days
	$150/day × 275 days

	Result
	$27,000
	$41,250 $68,250

	$37,500 +$30,750 MORE


	WHICH METHOD PRODUCES MORE — BY INJURY TYPE
	Injury Type
	Soft tissue / whiplash (full recovery)

	Typical Multiplier
	1.5x – 2x

	Per Diem Estimate
	$100–150/day × 60–90 days

	Recommended Method
	Calculate both; per diem often higher
	Moderate back/neck, 6-mo treatment
	2x – 3x
	$150–200/day × 180 days
	Hybrid: acute per diem + ongoing multiplier
	Surgery required, 12+ months
	3x – 4x
	$250–400/day × 365+ days
	Multiplier (large bills make it strong)
	Permanent impairment / disability
	4x – 5x+
	$300–1,000/day × years
	Per diem (years × rate vastly exceeds multiplier)
	★ BJS Data: Car Accident Jury Awards — Median $16,000, But Context Matters The BJS median for auto accident verdicts ($16,000) includes cases with minor property damage and disputed injuries. Cases with well-documented injuries, consistent treatment, and strong demand packages settle and try for significantly more. Plaintiffs won 60% of auto accident trials — meaning a well-prepared case has a real chance at trial if settlement fails.
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	Your Full Damages Inventory
	Economic + Non-Economic — Federal Legal Basis for Every Category
	Federal law defines the scope of recoverable damages in personal injury cases. Internal Revenue Code §104(a)(2) establishes which damages are excluded from taxable income — and understanding this framework tells you exactly which categories of loss are legally recognized and compensable. [Source: IRC §104(a)(2); Small Business Job Protection Act of 1996, §1605; IRS Final Regulations (2012). irs.gov]
	FEDERAL TAX FRAMEWORK — IRC §104(a)(2): The IRS Rule That Defines Your Damages
	Under Internal Revenue Code §104(a)(2) (as amended by the Small Business Job Protection Act of 1996), gross income does NOT include "damages (other than punitive damages) received on account of personal physical injuries or physical sickness." The IRS clarifies: if an action has its origin in a physical injury or physical sickness, then ALL damages (other than punitive damages) that flow therefrom are treated as received on account of physical injury. This means: medical costs, lost wages, pain and suffering, emotional distress, and loss of consortium — all tax-free when they arise from physical injury. EXCEPTION: Punitive damages are taxable income in virtually all circumstances.
	[Source: IRS.gov, Tax Implications of Settlements and Judgments. irs.gov/government-entities/tax-implications-of-settlements-and-judgments]


	PART A — ECONOMIC DAMAGES (Verifiable Financial Losses)
	Past Medical Expenses All medical bills incurred from the date of injury through settlement. Must be supported by itemized bills from every provider. [Source: IRC §104(a)(2); Reg. §1.104-1(c)]
	Future Medical Expenses Projected costs of medical treatment, physical therapy, surgery, medications, and care required after settlement. Courts require expert medical testimony projecting these costs and a discount to present value.
	Past Lost Wages Income lost from the date of injury through settlement. Requires: employer documentation, pay stubs, W-2s, or tax returns. Formula: Daily Wage × Days Missed. [Source: DOL Wage and Hour Division standards]
	Future Lost Earning Capacity Reduction in ability to earn income going forward due to permanent injury. Courts use vocational rehabilitation experts and DOL occupational wage data to project lifetime earnings loss.
	Property Damage Vehicle repair/replacement, and any other personal property damaged in the accident (phone, laptop, equipment).
	Out-of-Pocket Expenses
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	Transportation to appointments (IRS mileage rate), prescription medications, medical equipment, home care, childcare during treatment.


	PART B — NON-ECONOMIC DAMAGES (Qualitative Losses)
	Pain and Suffering Physical pain experienced as a result of the injury — both current and future. Calculated using multiplier or per diem method. See Section 2. [Source: IRC §104(a)(2) — excludable when from physical injury]
	Emotional Distress / Mental Anguish Anxiety, depression, PTSD, fear of driving, sleep disruption. Must originate from a physical injury (post-1996 IRS rule). Supported by medical records documenting psychological symptoms.
	Loss of Enjoyment of Life Inability to engage in activities, hobbies, recreation, or relationships due to injury. Documented through pain journals and before/after descriptions of daily life. Recognized in all 50 states.
	Loss of Consortium Damage to the marital relationship — loss of companionship, support, and intimacy. Claim brought by spouse. Flows from the physical injury claim and is tax-excludable. [Source: IRC §104(a)(2); IRS PLR 202050009]
	Disfigurement / Scarring Permanent visible scars or disfigurement. Courts and juries apply significant multipliers for visible facial or body scarring. Recognized as separate non-economic damage in most states.

	PART C — PUNITIVE DAMAGES (Exception Category)
	PUNITIVE DAMAGES — TAXABLE
	■ Punitive damages are NOT excludable from gross income under IRC §104(a)(2). They are taxable income in virtually all circumstances. Exception: Under IRC §104(c), punitive damages in wrongful death cases are excludable ONLY when state law provides exclusively punitive damages for wrongful death. BJS data shows punitive damages were awarded in only 6% of civil trials with plaintiff winners.
	[Source: IRC §104(a)(2) and (c); BJS Civil Trial Cases and Verdicts in Large Counties, 2001. NCJ-202803; IRS.gov]

	★ Don't Settle Before MMI — The IRS Agrees Maximum Medical Improvement (MMI) is the point your doctor certifies your condition has stabilized. Never settle before MMI because you cannot know your future medical costs — and under IRC §104(a)(2), your settlement should include those future costs to maximize your tax-free recovery. Settling early means you potentially miss thousands in legitimate, tax-free future damages.
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	Medical Lien Negotiation Strategy
	Federal Law Framework — CMS.gov, DOL.gov, ERISA
	Medical liens are the claims that healthcare payers assert against your settlement for care they provided after your accident. Failing to address liens before settlement can result in federal penalties, double damages, and personal liability. MEDICARE LIENS — FEDERAL LAW UNDER 42 U.S.C. §1395y(b)
	The Medicare Secondary Payer Act (MSP Act, 42 U.S.C. §1395y(b)) is federal law. It takes precedence over state laws and private contracts. If you are a Medicare beneficiary and receive a liability settlement, Medicare must be repaid for all "conditional payments" it made for accident-related care.
	STEP 1
	STEP 2
	STEP 3
	STEP 4
	STEP 5

	Notify the BCRC As soon as your accident occurs and you are a Medicare beneficiary, notify the Benefits Coordination & Recovery Center (BCRC) at 1-855-798-2627. This begins Medicare's recovery tracking process.
	Request Conditional Payment Letter (CPL) Within 65 days of notifying the BCRC, you receive a Conditional Payment Letter listing all claims Medicare paid that it considers accident-related. Review every line — charges unrelated to your accident should be disputed.
	Dispute Unrelated Claims If Medicare's list includes claims unrelated to your accident (e.g., pre-existing condition treatment), submit documentation proving the claims are unrelated. The BCRC will review and adjust.
	Negotiate Reduction (Compromise/Waiver) Under CMS policy, Medicare will reduce its recovery amount to reflect your attorney fees and costs. If the settlement is less than your total damages, you may apply for a compromise or waiver through the MSPRP.
	Pay Within 60 Days of Settlement Federal law requires Medicare to be reimbursed within 60 calendar days of receiving your settlement payment. Failure to do so can result in interest charges and further federal action.
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	PROPORTIONATE REDUCTION EXAMPLE (from CMS.gov)
	Medicare paid $25,000 for accident-related care. Settlement: $50,000. Attorney fee: 33%. Medicare's standard reduction formula: Medicare's share × (1 - attorney fee %) = Final Medicare Demand $25,000 × (1 - 0.33) = ~$16,750 Medicare demand From your $50,000 settlement: You receive ~$16,750 after Medicare, ~$16,500 after attorney fee (33%), leaving approximately $16,750 for you — BEFORE other liens.


	LIEN TYPE COMPARISON
	Lien Type
	Medicare

	Reducibility
	High — proportionate reduction; compromise/waiver available

	Legal Authority
	42 U.S.C. §1395y(b); CMS.gov

	Strategy
	Dispute unrelated claims; request MSPRP reduction; apply for compromise if settlement < full damages
	Medicaid
	Moderate — federal cap under Ahlborn (S.Ct. 2006)
	42 U.S.C. §1396p; Ahlborn limits recovery to medical portion
	Allocate settlement to specify medical vs. non-medical — limits Medicaid recovery
	ERISA (Private Employer Plan)
	Low — federal preemption of state anti-subrogation laws
	29 U.S.C. §1132; US Airways v. McCutchen (S.Ct. 2013)
	Challenge if plan language does not clearly establish subrogation right
	Private Health Insurance (non-ERISA)
	High — subject to state law; many states have anti-subrogation protections
	State insurance law; NAIC model acts
	Check your state's anti-subrogation law; negotiate reduction; made-whole rule in many states

	★ Get Your Lien Amounts Before You Negotiate Settlement Never begin settlement negotiations without knowing your total lien exposure. If you settle for $50,000 without knowing you have a $30,000 Medicare lien and a $10,000 ERISA lien, your net recovery is $10,000 before attorney fees. Request Medicare conditional payment amounts from the BCRC portal (MSPRP). Request lien letters from all health insurers. These numbers determine your real bottom line.
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	The Counteroffer Script Library
	5 Professional Templates — Ready to Customize and Send
	These templates are professionally drafted counteroffer letters grounded in language standards consistent with ABA Model Rules of Professional Conduct. Each is designed to be sent directly to the insurance adjuster via certified mail and email. Customize the bracketed fields with your specific facts.
	■ ABA Model Rule 1.5 Context
	Under ABA Model Rule 1.5(c), if you retain an attorney, all settlement communications must go through counsel. If you are unrepresented, you may communicate directly with the adjuster. These templates are for educational purposes — review with a licensed attorney before sending if your case involves significant injuries.
	[Source: ABA Model Rules of Professional Conduct, Rule 1.5. americanbar.org]

	TEMPLATE 1 — Countering a Lowball Soft Tissue Offer
	■ WHEN TO USE
	Adjuster offers $5,000–$15,000 for a documented soft tissue injury with medical bills of $8,000+
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	[YOUR NAME] [YOUR ADDRESS] [DATE]
	[ADJUSTER NAME] [INSURANCE COMPANY] [CLAIMS ADDRESS]
	Re: Claim No. [CLAIM NUMBER] — Counteroffer to Settlement Offer of [THEIR OFFER AMOUNT] Claimant: [YOUR NAME] | Date of Loss: [DATE OF ACCIDENT]
	Dear [ADJUSTER NAME]:
	Thank you for your settlement offer of [THEIR OFFER AMOUNT] dated [DATE OF OFFER]. After careful review of my documented damages and applicable case valuation standards, I must respectfully decline this offer as it does not reflect the full extent of my compensable losses.
	My documented damages are as follows: Medical expenses to date: $[AMOUNT] Estimated future treatment: $[AMOUNT] Lost wages (documented): $[AMOUNT] Pain and suffering (2.5x mult.): $[AMOUNT] TOTAL CLAIMED DAMAGES: $[TOTAL]
	My treatment records from [PROVIDERS] document consistent injury from [DATE] through [DATE], with no gaps in care. [INSERT KEY INJURY FACTS].
	Based on these documented damages, my settlement demand is $[YOUR DEMAND AMOUNT]. I have enclosed updated medical records and billing statements in support of this figure. I am prepared to resolve this matter promptly and reasonably. Please respond within 30 days.
	Sincerely, [YOUR SIGNATURE] [YOUR NAME] | [YOUR PHONE / EMAIL]
	ENCLOSURES: Medical records, billing statements, lost wage documentation


	TEMPLATE 2 — Countering a Disputed Liability Offer
	■ WHEN TO USE Adjuster claims partial fault, reduces offer by a disputed percentage
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	[YOUR NAME] | [DATE] [ADJUSTER NAME], [INSURANCE COMPANY]
	Re: Claim No. [CLAIM NUMBER] — Response to Liability Reduction Position
	Dear [ADJUSTER NAME]:
	I am in receipt of your correspondence dated [DATE] in which you assert that I was [THEIR FAULT %] at fault for the accident of [DATE], and reduce your offer accordingly.
	I respectfully dispute this fault allocation for the following reasons:
	1. The police report (Report No. [REPORT NUMBER], Officer [OFFICER NAME]) assigns primary fault to your insured for [CITE VIOLATION]. 2. Witness [NAME] observed your insured [DESCRIBE WHAT WITNESS SAW] and provided a statement to this effect. 3. The physical evidence — specifically [SKID MARKS / POINT OF IMPACT / VEHICLE DAMAGE PATTERN] — is consistent with your insured being the primary cause.
	Under [YOUR STATE]'s [COMPARATIVE/CONTRIBUTORY] negligence standard, I am entitled to recover [FULL DAMAGES / DAMAGES REDUCED BY NO MORE THAN X%].
	My demand, accounting for the documented evidence of fault, remains $[YOUR DEMAND].
	Sincerely, [YOUR NAME]


	TEMPLATE 3 — Countering After a Claim Denial
	■ WHEN TO USE Insurer has denied your claim and you are demanding reconsideration
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	[YOUR NAME] | [DATE] [INSURANCE COMPANY — CLAIMS DEPARTMENT] [ADDRESS]
	Re: FORMAL APPEAL — Claim No. [NUMBER] — Denial Dated [DATE]
	To Whom It May Concern:
	I am writing to formally appeal the denial of my personal injury claim (Claim No. [NUMBER], dated [DATE OF ACCIDENT]) as communicated in your letter dated [DENIAL DATE].
	Your denial is based on [STATE THEIR REASON]. I respectfully submit that this denial is not supported by the evidence and may constitute an unfair claims practice under [YOUR STATE]'s Unfair Claims Settlement Practices Act ([CITE STATE STATUTE]).
	In support of my appeal, I submit the following: * [EVIDENCE ITEM 1 — e.g., Police report establishing your insured's fault] * [EVIDENCE ITEM 2 — e.g., Medical records documenting injury causation] * [EVIDENCE ITEM 3 — e.g., Photographs of the scene and vehicle damage]
	I demand reconsideration of this claim and a settlement offer of $[AMOUNT] within 30 days. If I do not receive a response, I will file a complaint with the [YOUR STATE] Department of Insurance.
	Sincerely, [YOUR NAME] Cc: [YOUR STATE] Department of Insurance


	TEMPLATE 4 — Countering After an IME Reduction
	■ WHEN TO USE Insurer uses Independent Medical Exam (IME) result to reduce or deny your injury claim
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	[YOUR NAME] | [DATE] [ADJUSTER NAME], [INSURANCE COMPANY]
	Re: Claim No. [NUMBER] — Response to IME-Based Offer Reduction
	Dear [ADJUSTER NAME]:
	I have reviewed your revised offer of [REDUCED OFFER AMOUNT] based on the Independent Medical Examination conducted by [IME DOCTOR NAME] on [IME DATE]. I must respectfully challenge both the IME findings and the offer reduction derived from them.
	First, the IME opinion is contradicted by the consistent findings of my treating physicians over [TREATMENT PERIOD]: * [TREATING DOCTOR 1, PRACTICE, DATE] documented: [DIAGNOSIS/FINDINGS] * [TREATING DOCTOR 2, PRACTICE, DATE] documented: [DIAGNOSIS/FINDINGS]
	Treating physicians who have examined me repeatedly over [MONTHS] are in a superior position to evaluate my injury compared to a single examination physician retained by your company.
	Second, [IME DOCTOR NAME]'s examination lasted only [DURATION] and did not include [KEY DIAGNOSTIC TESTS].
	My full documented damages remain $[TOTAL DEMAND].
	Sincerely, [YOUR NAME]


	TEMPLATE 5 — Final Demand Before Litigation
	■ WHEN TO USE Negotiations have stalled and you are prepared to file suit if necessary
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	[YOUR NAME] | [DATE] [ADJUSTER NAME / INSURANCE COMPANY LEGAL DEPARTMENT]
	Re: FINAL DEMAND LETTER — Claim No. [NUMBER] — [YOUR NAME] v. [OTHER DRIVER]
	Dear [ADJUSTER NAME]:
	This letter constitutes my final pre-litigation demand. Negotiations on the above-referenced claim have been ongoing since [DATE OF FIRST DEMAND]. Despite providing complete documentation of my damages, I have not received an offer that fairly compensates my documented losses.
	My documented damages total $[TOTAL]: Medical bills: $[AMOUNT] | Lost wages: $[AMOUNT] | Non-economic damages: $[AMOUNT]
	Your most recent offer of $[THEIR OFFER] represents [PERCENTAGE]% of my documented losses and does not constitute a good-faith attempt to settle this matter, as required by the NAIC Unfair Claims Settlement Practices Act, adopted in [YOUR STATE] as [STATE STATUTE CITATION].
	This is my FINAL DEMAND of $[FINAL DEMAND AMOUNT]. This offer expires in 21 days from the date of this letter ([EXPIRATION DATE]).
	Upon expiration without acceptance, I will file suit in [JURISDICTION] court and pursue all available remedies, including bad faith damages where applicable under [YOUR STATE] law.
	Sincerely, [YOUR NAME] | [YOUR ADDRESS / PHONE / EMAIL]
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	When to Accept vs. When to Push Back
	12-Factor Decision Matrix — Built on BJS Federal Court Data
	The decision to accept a settlement offer or push back is one of the most consequential decisions in your claim. This matrix gives you an objective scoring framework.
	■ BJS Baseline: What Litigation Actually Produces
	According to BJS data, plaintiffs WON 60% of automobile accident trials in state courts. The median jury award for motor vehicle cases was $16,000. Of all personal injury cases filed, only 3–4% ever went to trial (BJS 2005). The other 96–97% settled. Litigation is the exception, not the rule.
	THE 12-FACTOR DECISION MATRIX — Rate each factor 1–3. Total your score (max: 36 points).
	Factor LIABILITY CLARITY DOCUMENTATION QUALITY INJURY SEVERITY
	Scoring Guide
	Score
	__/3
	__/3
	__/3
	OFFER FAIRNESS

	__/3
	FINANCIAL PRESSURE

	__/3
	1 0
	STATUTE OF LIMITATIONS DEFENDANT'S COVERAGE WITNESSES & EVIDENCE ATTORNEY REPRESENTATION COMPARATIVE FAULT RISK

	__/3
	__/3
	__/3
	__/3
	__/3
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	1 1 1 2

	JURISDICTION STRENGTH WILLINGNESS TO LITIGATE
	3 = History of strong personal injury verdicts in your county 2 = Neutral jurisdiction 1 = Conservative jurisdiction, low jury verdicts
	3 = Fully prepared — time, emotional, and practical capacity 2 = Possibly — some concerns 1 = Not prepared — litigation would be harmful
	__/3
	__/3


	SCORING INTERPRETATION
	30–36 POINTS
	22–29 POINTS
	14–21 POINTS
	BELOW 14
	PUSH BACK HARD — Strong case, push to litigation threshold. Your documentation and position support a significantly higher number.
	NEGOTIATE — Your position has real strength but some vulnerabilities. Counter with your full demand; be prepared to negotiate toward middle ground.
	EVALUATE CAREFULLY — Mixed signals. Get an attorney consultation before rejecting the offer.
	CONSIDER ACCEPTING — Multiple weaknesses. Consult an attorney, but do not reflexively reject reasonable offers.
	★ The 'Certainty Discount' — When to Value Peace of Mind A guaranteed settlement today is worth more than a higher jury verdict two years from now — mathematically. If your $50,000 settlement funds invested at 5% would yield $105,000 over two years, compare that to waiting 24 months for a trial verdict of $70,000, reduced by additional attorney fees and costs of litigation.
	[Source: BJS: Median case resolution time for tort cases was approximately 23 months from filing to verdict. NCJ 228129]



	Going to Litigation
	WhatItActuallyMeans—BJSFederalCourt Data
	Litigation is not a threat — it's a legal process with predictable timelines, costs, and outcomes. Understanding what litigation actually involves — based on real federal court data — allows you to make rational decisions about whether the expected value of a trial verdict exceeds the certain value of a settlement. REAL TIMELINE DATA — BJS FEDERAL COURT STATISTICS
	Phase
	TOTAL TYPICAL TIMELINE
	Typical Duration
	18–36 months from filing
	What Happens


	PLAINTIFF WIN RATES BY CASE TYPE — BJS DATA
	Case Type
	Plaintiff Win Rate
	Median Award
	Source
	BJS NCJ 228129
	BJS NCJ 228129
	BJS NCJ-202803
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	★ Expert Witnesses Are Non-Negotiable — And Expensive In litigated personal injury cases, you will typically need: a medical expert ($3,000–$10,000+); an accident reconstruction expert ($5,000–$15,000) for disputed liability cases; and an economic expert ($5,000–$20,000) for lost earning capacity claims. These costs are advanced by your attorney on contingency but deducted from your recovery. Factor them into your litigation cost-benefit analysis.
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	Structured vs. Lump Sum
	IRS&TreasuryFramework—TheTaxImplicationsofYour Choice
	When you reach settlement, you may be offered a choice between a lump sum payment and a structured settlement — periodic payments over time. This decision has significant financial implications governed by federal tax law.
	■ IRS RULE — IRC §104(a)(2): TAX-FREE EITHER WAY (Physical Injury Cases)
	Under IRC §104(a)(2) (as confirmed by IRS Final Regulations effective January 23, 2012), damages received on account of personal physical injuries are excluded from gross income "whether as lump sums or as periodic payments." Both a lump sum AND a structured settlement are federal income tax-free for personal physical injury cases. EXCEPTION: Punitive damages and interest earned on structured settlement funds ARE taxable income regardless of how they are paid.
	[Source: IRS.gov — Tax Implications of Settlements and Judgments; IRC §104(a)(2).]

	STRUCTURED SETTLEMENT KEY FEATURES (Periodic Payment Settlement Act of 1982)
	Payments are guaranteed by the annuity issuer — typically a financially rated life insurance company
	Growth/earnings on the annuity are NOT taxable to the claimant (unlike investing a lump sum)
	Payments cannot be accelerated, deferred, or modified once established — this is irrevocable
	The defendant/insurer receives a tax deduction for the cost of the annuity (26 U.S.C. §130)

	COMPARISON WORKSHEET — 20-YEAR PROJECTION
	Factor
	Lump Sum ($250,000)
	Structured Settlement (equiv. present value)
	Upfront cash available
	$250,000 immediately
	First payment only (e.g., $12,500/year)
	Tax on growth / earnings
	YES — interest, dividends, capital gains taxable if invested
	NO — growth inside annuity is tax-free under §104/§130
	20-year projected value (5% growth)
	Lump sum invested at 5%: ~$663,000 before income tax on gains
	Structured equivalent: potentially $400,000–$500,000 tax-free
	Flexibility
	HIGH — full access immediately; invest, spend, or reserve as needed
	LOW — irrevocable; cannot access lump sum if emergency arises
	Protection from creditors
	NONE — invested lump sum accessible to creditors (varies by state)
	HIGH — structured settlement payments often protected from creditors under state law
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	Who benefits more
	Claimant with good financial management skills; younger claimants who can invest long-term
	Claimants with spending concerns; older claimants needing guaranteed lifetime income; disability cases
	★ The Discount Rate Trap in Structured Settlement Offers When an insurer offers you a structured settlement worth "$400,000 over 20 years," they are calculating the present value of those payments at a discount rate. If the present value is actually $200,000 — that's your real settlement value, not $400,000. Always ask: "What is the present value (today's equivalent) of this structured settlement offer?" If the insurer won't tell you, consult a financial advisor or attorney before accepting.
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	Attorney Fee Math
	YourRealTake-Home—ABAModelRule 1.5 Explained
	The contingency fee agreement determines how much of your settlement you actually keep. Most claimants don't understand the critical distinction between fees calculated before costs are deducted versus after — a difference that can equal thousands of dollars on a mid-size settlement.
	■ ABA MODEL RULE 1.5(c) — THE FEDERAL STANDARD
	Under ABA Model Rule of Professional Conduct 1.5(c): A contingency fee agreement MUST be in writing, signed by the client, and MUST state: (1) the percentage fee for settlement, trial, and appeal; (2) litigation and other expenses to be deducted from the recovery; and (3) critically — WHETHER EXPENSES ARE DEDUCTED BEFORE OR AFTER the contingent fee is calculated. The ABA further requires that upon conclusion of the matter, the attorney provide a written statement showing the remittance to the client and the method of determination.
	THE CRITICAL DISTINCTION: COSTS BEFORE OR AFTER ATTORNEY FEE
	On a $100,000 settlement with $10,000 in litigation costs and a 33% attorney fee:
	Fee Structure
	Calculation
	Attorney Gets
	YOU GET

	$60,300

	NET RECOVERY CALCULATOR — 4 FEE STRUCTURES ON A $100,000 SETTLEMENT
	Scenario
	Fee %
	Costs
	Timing
	Atty Gets
	YOUR NET
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	★ Negotiate the Fee Structure — Not Just the Percentage Before signing a contingency fee agreement, ask: "Are litigation costs deducted before or after your fee?" This one question can mean $3,000–$8,000+ on a moderate settlement. Also ask: "Is the percentage the same for pre-suit settlement versus post-suit settlement?" Many experienced attorneys charge 33% pre-suit and 40% post-suit. ABA Rule 1.5(c) requires ALL of this to be in writing.
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	Final Settlement Checklist Before You Sign
	20-Point Verification — Never Sign a Release Without Completing This
	A settlement agreement and release is permanent and irrevocable. Once signed, you cannot return to court for the same injury — even if your condition worsens, new injuries are discovered, or you learn your damages were greater than you knew.
	■ CRITICAL: A Signed Release Is Final — There Are Almost No Exceptions
	Courts will enforce a signed release even if you later discover your injuries were more serious than you knew at signing. The only limited exceptions are fraud, duress, or incapacity — extremely difficult to prove. Do not let anyone rush you to sign. You have the right to have a licensed attorney review the release before signing. In most cases, this review takes less than one week.
	MEDICAL
	I have reached Maximum Medical Improvement (MMI) — my treating physician has confirmed my condition is stable  All future medical costs have been estimated by my doctor and included in the settlement  My medical records are complete and have been obtained from all providers  I am satisfied that the settlement covers future treatment I will need  I have verified whether I need a Medicare Set-Aside (MSA) — required when future injury-related treatment may be
	needed and I am Medicare-eligible

	LIENS
	All Medicare conditional payments have been identified (via BCRC/MSPRP) and the demand amount is known  All Medicaid liens have been identified and the state agency has been notified  All ERISA/private health insurance subrogation claims have been identified and amounts confirmed  A written lien satisfaction plan is in place — each lien will be paid from settlement proceeds  The Medicare Set-Aside amount (if applicable) has been calculated and included in the settlement structure

	THERELEASE DOCUMENT
	I have read every word of the release agreement  The release identifies ALL parties being released — I understand each one  The release does NOT release any claims I intend to preserve (e.g., unrelated injuries, workers' comp)  The release does not include "full and final release of all claims" language broader than intended  The settlement is not described as a release of "unknown claims" unless I fully intend that

	FINANCIAL
	I have confirmed the settlement amount, payment timeline, and form of payment (check, wire, structured)  I have calculated my actual net take-home after attorney fees, costs, and all liens
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	I am satisfied that my net recovery fairly compensates my documented losses  If structured settlement: I understand the present value, the payment schedule, and the annuity issuer  My attorney has provided a written closing statement showing all deductions and my net amount per ABA Rule 1.5(c)

	MEDICARE SET-ASIDE (MSA) — WHEN CMS REQUIRES ONE
	A Medicare Set-Aside (MSA) is a portion of your settlement allocated to pay for future medical care that Medicare would otherwise cover. Failing to protect Medicare's future interests can result in Medicare refusing to pay for future injury-related care until the settlement funds are exhausted.
	■ When to Consider a Liability Medicare Set-Aside (LMSA) CMS has not issued formal rules requiring LMSAs in liability settlements. However, CMS guidance states that settling parties "should" consider Medicare's future interests. Consult an attorney when: (1) you are currently enrolled in Medicare, (2) you have a reasonable expectation of Medicare enrollment within 30 months, AND (3) your settlement includes future medical expenses.
	[Source: CMS Medicare Secondary Payer, Workers' Compensation Medicare Set-Aside guidance. cms.gov]

	★ Never Sign a Release 'Under Pressure' — It's a Negotiating Tactic Insurance adjusters will sometimes create artificial urgency: 'This offer expires Friday.' Under the NAIC Unfair Claims Settlement Practices Act, an insurer cannot in good faith use unreasonable time pressure to force acceptance of a settlement. You have the right to have the release reviewed by legal counsel before signing. Any legitimate insurer will grant a reasonable extension for attorney review.
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	Appendix: 50-State Negligence System Reference Your state's negligence system directly affects how much you can recover if you were partly at fault for the accident. [Source: Legal Information Institute, Cornell Law School (law.cornell.edu/wex/comparative_negligence); Justia 50-State Survey (justia.com)]
	System PURE CONTRIBUTORY NEGLIGENCE PURE COMPARATIVE NEGLIGENCE
	MODIFIED COMPARATIVE — 51% BAR
	MODIFIED COMPARATIVE — 50% BAR SLIGHT/GROSS (South Dakota Only)
	Rule
	ANY fault by plaintiff = ZERO recovery. 1% fault bars entire claim.
	Can recover even if 99% at fault. Damages reduced by your % fault.
	Recover if fault is 50% or less. At 51%+ fault: ZERO recovery. Damages reduced by fault %.
	Recover only if fault is LESS THAN 50%. At 50% or more: ZERO recovery.
	Recover only if plaintiff's negligence was "slight" compared to defendant's "gross" negligence.

	States
	Alabama, Maryland, North Carolina, Virginia, Washington D.C.
	Alaska, Arizona, California, Florida (non-med mal), Kentucky, Louisiana, Mississippi, Missouri, New Mexico, New York, Rhode Island, Washington
	Connecticut, Delaware, Hawaii, Illinois, Indiana, Iowa, Massachusetts, Minnesota, Montana, Nevada, New Hampshire, New Jersey, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, Texas, Vermont, West Virginia, Wisconsin, Wyoming
	Arkansas, Colorado, Georgia, Idaho, Kansas, Maine, Nebraska, North Dakota, Tennessee, Utah
	South Dakota only




	IMPORTANT STATE NOTES
	■ Michigan uses a hybrid model — pure comparative for economic damages, 51% bar for non-economic. Florida changed from pure comparative to 51% modified comparative in 2023. Always verify current law with an attorney in your state.
	n JUSTICEFINDER.NET
	PERSONAL INJURY SETTLEMENT NEGOTIATION BLUEPRINT

	About JusticeFinder JusticeFinder (JusticeFinder.net) is an independent legal education platform for accident victims across the United States. We publish research-backed guides, calculators, and tools grounded in official government publications — including Bureau of Justice Statistics, IRS, CMS, NAIC, and ABA sources — to help people understand their rights without the pressure of a law firm referral funnel. JusticeFinder accepts no lead generation payments and has no financial relationship with any law firm.
	Legal Disclaimer This Blueprint is for educational purposes only. JusticeFinder.net is not a law firm and does not provide legal advice. Nothing in this document creates an attorney-client relationship. All statistics are sourced from official government publications; however, laws, court data, and regulations change. Always verify current applicable law in your state. The counteroffer templates are educational examples — they should be reviewed by a licensed attorney before use. Tax information is based on current IRS publication; consult a tax professional for advice specific to your situation.

	Always consult with a licensed personal injury attorney regarding your specific situation.
	■ Most personal injury consultations are free.
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